
that CCS never sent PNC an emai.l or letter or even made atelephone call i.n May 2009

expressing surprise or inquiring about the equipment deliveries. Gaura Affidavit 'il14.23

In what can only be characterized as a Freudian slip or a rare moment of candor, CCS

acknowledges that "[n]o funds would have been disbursed to PNC if it [CCS] had not filed a

Form 486. The sale reason that the funds were disbursed in violation ofthe rules was because

PNC [sic] knowingly submitted a false Form 486." Request for Review at 17. Of course, it was

CCS, not PNC, that submitted the Form 486, and CCS did so because it wanted the benefit of E-

rate funds and not because of any alleged "threats" by or "agreement" with PNC.

E. CCS Violated E-Rate Rules By Not Paying The Non-Discounted
Share.

Under E-rate rules, a school is required to pay the non-discounted share. Other than the

undiscounted portion of the Call Manager system, CCS has not paid for the undiscounted share,

despite repeated requests by PNC to do so. PNC has provided CCS with copies of the invoices

for the undiscounted share on multiple occasions and demanded that CCS pay these invoices. In

fact, PNC's counsel has sent demand letters to CCS, which CCS has ignored. Whitt Affidavit 'Ml

10-11. CCS has violated E-rate rules by not paying the non-discounted share.

F. Any E-Rate Violations By PNC Did Not Affect The Financial Integrity
of The Program And Were Not The Cause of USAC's Decision to
Approve The Funding Requests Based On a Discount To Which CCS
Was Not Entitled.

PNC acknowledges that it did not comply fully with some of the requirements of the E-

rate program. But PNC's shortcomings did not affect the financial integrity of the program.

23 By the end of May 2009, nearly $1,000,000 of equipment that PNC had ordered for CCS
had been delivered to the school system's NOe. Although CCS claims that "[nlone of this
equipment was accepted by Cherokee," Request for Review at 7, all ofthe equipment was signed
for and accepted by CCS staff. Gaura Affidavit 'illS, Exhibit 3; Martin Affidavit 'il21.
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And, in contrast to CCS's E-rate violations, PNC was not the cause ofUSAC's decision to grant

the Funding Requests based on a discount to which CCS concedes it was not entitled.

Although CCS takes PNC to task for filing the Form 474 on April 23, 2009 and for

drawing down E-rate funds, PNC did so because it was contractually obligated to provide the

services and equipment that CCS had ordered and needed E-Rate funds in order to meet these

obligations by the June I start date requested by CCS. At the time PNC filed Form 474, PNC

had no knowledge of any problems by CCS in verifying its discount rate. Gaura Affidavit '\[11.

PNC did not learn about any issues with CCS's discount until early May 2009, almost two weeks

after it had filed Form 474. Colvard Affidavit '\[13; Gaura Affidavit '\[17. Had PNC known that

the project was in jeopardy or that CCS was unable to verify the discount rate, PNC would not

have filed Form 474. Gaura Affidavit '\[12.

At the time PNC tiled the Forms 474, PNC had: (i) received an acknowledgement from

USAC that CCS had filed Form 486; (ii) begun providing discounted, eligible services to CCS

by commencing the implementation of the project; and (iii) submitted its Form 473 to USAC.

Admittedly, at the time PNC filed the Forms 474, it had not invoiced CCS for the undiscounted

amount, which was an oversight on PNC's part. Gaura Affidavit '\[13. However, PNC

attempted to deliver these invoices to CCS in person in May 2009, which CCS refused to accept,

and subsequently mailed these invoices to CCS. Whitt Affidavit '\['\[7 & II.

There is no merit to CCS's argument that PNC has "not installed or maintained any of the

internal connections" and has "delivered no services to Cherokee." Request for Review at 19-20.

PNC delivered to CCS - and for almost a year CCS has been in possession of- nearly $1 million

in equipment ordered by PNC on CCS's behalf. In addition, PNC provided more than 800 hours

of professional services, including basic maintenance services, prior to June I, 2009 when CCS
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directed tbat PNC cease further activity on the Ilroject. Furthermore, CCS' s argument 19nores

that CCS prevented PNC from providing services that it had contractually agreed and for which

it received E-Rate funds to provide. At all times, PNC was prepared to install and maintain the

equipment that it had ordered on behalf ofCCS and otherwise meet its contractual and E-Rate

obligations, but CCS prevented it from doing so. Gaura Affidavit -,r 20.

At the end ofthe day, CCS was in the best position to prevent any violation ofE-rate

rules and committed the acts that form the basis of the rule violations. To the extent CCS was

concerned about the competitive bidding process, it should not have filed Form 471. Likewise, it

should not have filed either Form 471 or Form 486 in light of concerns about its discount­

concerns that had been raised five months earlier. And, most importantly, CCS should have filed

Form 500 no later than April 29, 2009, when state auditors confirmed that CCS was not eligible

for the discount it had claimed.

Instead, CCS filed the Form 471 and filed the Form 486 because it wanted E-rate

funding. And, it held off filing Form 500 until January 2010 because it apparently was

desperate to find some justification for the discount it had claimed. There was no need for CCS

to engage FFL in June 2009 to confirm what state examiners had found in April 2009 - namely

that the discount CCS had claimed could not be verified. To the extent another review was

necessary, FFL certainly could have completed its review in less than four months, particularly

when it took DPI only three days to determine that CCS was not entitled to the discount it had

claimed.

Even more troublesome is CCS's failure to notify regulators ofthe problems it had

uncovered. On June 10,2009, PNC sent a letter responding to Dr. Lane's June 1,2010 letter

expressing PNC's willingness to work with CCS to reach a mutually beneficial solution and
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suggesting that l'NC and CCS seek guidance from USAC. For whatever reason, CCS would not

agree to a joint meeting with USAC. PNC's letter also raised the possibility that CCS could

conceivably seek to cancel the funding requests, even though they "have already been approved

and partially perfonned." For whatever reason, CCS did not file a Form 500 seeking to cancel

the funding requests in June 2009, waiting instead to do so until January 2010. Whitt Affidavit ~

9; Exhibit Y to Request for Review.

Had CCS not filed the Form 471 or Form 486, no E-rate funds would have been paid to

PNC. Had CCS filed Form 500 in April, May, or even June 2009, the equipment that PNC had

ordered could have been returned and the monies that PNC had received from USAC could have

been refunded, which is not the case now. The FCC should not condone CCS 's conduct or its

umeasonable delay, which has prejudiced PNC.

IV. CONCLUSION

For the foregoing reasons, the Commission should deny the Request for Review.
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Dated: May 3, 2010

Respectfully submitted,

BY:·_-\-_~l\--"L-=- _
Benn~_"",-,,<v

Joan Stewart
WILEY REIN LLP
1776 K Street NW
Washington, DC 20006.
TEL: 202.719.7000
FAX: 202.719.7049

Counsel for Professional Network Consultants, Inc.
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Review were delivered via overnight express or hand delivery on this day, May 3, 2010, to the
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David Capozzi, Esquire
Acting General Counsel
Universal Service Administrative Company
2000 L Street, N.W., Suite 200
Washington, D.C. 20036
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Schools and Libraries Division - Correspondence Unit
100 S. Jefferson Road
P.O. Box 902
Whippany, NJ 07981

Sharon Gillett
Bureau Chief
Wire1ine Competition Bureau
Federal Communications Commission
445 12'h Street, SW
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Wireline Competition Bureau
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445 12th Street, SW
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

Request for Review of the

Decision of the
Universal Service Administrative Company

By

Cherokee County School District

)
)
)
)
)
)
)
)
)
)
)

CC Docket No. 02-6
CC Docket No. 96-45

File No. ----

AFFIDAVIT OF JEFF GAURA

I. My name is Jeff Gaura. I have the capacity to provide this Affidavit and

am over the age of 21 and under no disability. 1 am a citizen and resident of Monroe,

North Carolina.

2. I am the President and founder of Professional Network Consultants

(PNC), a company specializing in technical services and project management for the

implementation of IP Telephony, wireless solutions, network security, VPN connectivity,

MS Exchange migrations and Citrix configurations and installations. I began my

professional career as a teacher in North Carolina. After a five-year teaching career, I

developed a passion to bring technology to schools and began work as a Senior Technical

consultant for Computer Network Power where I specialized in designing and

implementing various technical platforms for schools and school districts. I founded

PNC in 1998 to continue this mission.
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3. PNC has served as avendor of technology equipment and services to

Cherokee County Schools (CCS) since 2004. In 2007 (Funding Year 10), CCS posted a

Form 470 seeking bids for services and equipment to be provided pursuant to the federal

Schools and Libraries (SLD) program (E-Rate Program). PNC submitted a bid to provide

the requested Priority Two services to CCS and was selected as the winning bidder.

Priority Two services are funded based on the school's discount rate, which can vary

from year-to-year. Based on its discount rate for Funding Year 10, CCS received funding

for Priority 2 services for only two schools - Peachtree Elementary and Mountain Youth

- and PNC provided the equipment and services at these schools.

4. In 2008 (Funding Year 11), PNC again submitted a bid in response to a

Form 470 posted by CCS. CCS requested funding for both Priority Two and Priority

Two services and equipment. PNC was selected as the winning bidder and entered into a

contract with CCS dated February 4,2008. A copy of this contract is attached to my

Affidavit as Exhibit 1.

5. E-Rate program rules require that a valid contract be in place prior to an

applicant filing the Form 471. I signed the contract on behalf ofPNC for Funding Year

11 services to be provided to CCS on February 4,2008. Phillip Colvard ofPNC hand­

delivered the executed contract to Anthony Martin, Wide Area Network (WAN) engineer

for CCS, on February 6,2008. CCS subsequently filed the Form 471 for Funding Year

lIon February 7,2008.

6. 1was expecting to receive a counter-signed contract executed by CCS at

some point after February 6, 2008 and made repeated requests for CCS to provide me a
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COllY. After anumber of reQ.uests, Terelle Beaver, Chief Financial Officer for CCS,

indicated that the school district's approval process had changed. I worked with Ms.

Beaver to finalize the contract consistent with this new approval process. On or about

May 22, 2008, I received a telephone call from Ms. Beaver, who told me that CCS

considered February 4, 2008 to be the effective date of the contract. Consistent with that

conversation, in the fully executed version of the contract that I received from CCS, a

copy of which is attached to my Affidavit, the CCS's Superintendent signed the contract

on behalf of CCS and initialed the effective date ofFebruary 4,2008.

7. On February 24,2009, I met with Jeana Hardin, Director ofInstructional

Technology and Public Relations for Cherokee. In Funding Year 12, CCS received bids

to provide internal connections and basic maintenance of internal connections from PNC

and another provider, and CCS selected the other provider. I asked to meet with Ms.

Hardin to remind her that CCS had signed a multi-year contract with PNC for basic

maintenance services and asked why PNC's bid had not been selected for Funding Year

12. During our meeting, Ms. Hardin expressed concern that CCS had not yet received its

funding for Funding Year II. However, at no time in this meeting did Ms. Hardin raise

any issue about the 90% discount rate claimed by CCS or express concern that CCS

could not defend its discount rate. In fact, several times during this meeting she

complained that she had not received any updates from Mr. Martin about where he was

with the E-Rate process and that he was keeping her "out" of the process, which left her

in the "dark."

8. In her Affidavit (~~ 13-14), Ms. Hardin alleges that I threatened to cut off

the phone service at Mountain Youth and Peachtree schools unless she changed the
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Service Provider infonnation on the B-rate applications for Funding Year) 2 to PNC.

This allegation is false, and I never made any such threat, either at the February 24,2009

meeting or at any other time. PNC had no control over the equipment or the licenses that

CCS was using in order to provide telephone service at the Mountain Youth and

Peachtree schools and was in no position to "cut off' service, notwithstanding Ms.

Hardin's suggestion to the contrary.

9. In 2007, CCS decided to implement a district wide deployment of Cisco's

Unified Communications platform. Because only Peachtree and Mountain Youth

received Priority Two funding during Funding Year 10, CCS made the decision to deploy

stand-alone Cisco systems at these schools that could later be integrated into a new

district-wide communications platform. However, both Peachtree and Mountain Youth

continued to experience significant phone problems, which were due to the copper wire

provided by the local service provider. CCS asked Cisco to help with a solution. Cisco

offered to provide a temporary Call Manager system, which provides centralized call

processing functionality, an arrangement that would last for three (3) months and would

allow these two schools to access phone lines at the CCS Network Operations Center

(NOC). PNC installed the Call Manager system for CCS. Cisco made very clear that this

was a temporary solution and CCS needed to find a permanent solution, whether or not it

could be funded by the E-Rate program. At the end of the initial three month trial, CCS

contacted Cisco and asked for an extension, indicating that they expected to be able to

fund the system through E-Rate and did not want to pay for it out-of-pocket if the cost

could be covered by the E-Rate program. Cisco approved this extension. However, at

the end of the second extension, CCS again asked Cisco for another three (3) month
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extension. As explained in an February 16, 2010 email from David Crowell of Cisco to

Ms. Hardin, a copy ofwhich is attached to my Affidavit as Exhibit 2, Cisco only agreed

to one additional extension based on Ms. Hardin's representation that E-Rate funding was

imminent. PNC had no control over whether or not Cisco granted any extension of the

license for CCS to use the Call Manager system. As Mr. Crowell states in his email, he is

disturbed by Ms. Hardin's comments that the temporary license "was leveraged to get

CCS to proceed with their ERATE filing under duress." CCS was in direct

communication with Cisco regarding this temporary license. Cisco made clear that CCS

needed to fmd a permanent solution for the Call Manager system, whether or not it could

be funded using E-Rate funds. CCS made the decision to wait for E-Rate funds - a

decision with which PNC was not involved.

10. On Apri116, 2009, Phillip Colvard and Dan Whitt met with Ms. Hardin

and Ms. Beaver to discuss the E-Rate project. Although I was not present at this meeting,

later that day both Mr. Whitt and Mr. Colvard advised that CCS had set a start date of

June 1,2009 for our project and would authorize the filing of the Form 486 so that PNC

could begin to order the necessary equipment.

11. On April 21, 2009, Mr. Martin sent Mr. Colvard an email, a copy of which

was forwarded to me, indicating that the Form 486 had been filed on April 20, 2009. 1

subsequently authorized PNC to file Form 474, Service Provider Invoice, to draw down

funds that were necessary for PNC to purchase the equipment for the project in time to

meet the June 1 start date. The Forms 474 were filed by PNC staff on April 23, 2009.

At the time PNC filed the Forms 474,1 had no knowledge of any problems by CCS in

"verifying its discount rate," as it now alleges in its Request for Review (p. 5).
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12. I would not have authorized the fIling of the Forms 474 had CCS provided

any indication that the project was in jeopardy or that it was unable to verify the discount

rate. The reason that the Forms 474 were filed was because PNC was contractually

obligated to provide the servic.es and equipment that CCS had ordered and needed E-Rate

funds in order to do so. In fact, Ms. Beaver was fully aware that PNC planned to draw

down the funds immediately, which was consistent with the terms of our contract.

13. At the time PNC filed the Forms 474, PNC had: (i) received an

acknowledgement from USAC that CCS had filed Form 486; (ii) begun providing

discounted, eligible services to CCS by commencing the implementation of the project;

and (iii) submitted its Form 473 to USAC. Admittedly, at the time PNC filed the Forms

474, it had not invoiced CCS for the undiscounted amount, which was an oversight on

PNC'spart.

14. In May 2009, PNC began ordering the equipment for the CCS project. All

equipment was shipped to CCS's Network Operations Center (NOC). Contrary to Dr.

Lane's assertion in his Affidavit ('If 9), no equipment was delivered directly to a school.

If the equipment was not "anticipated by CCS," as alleged in the Request for Review (p.

7) or ifPNC had agreed to "not move forward with the project until questions regarding

the discount were answered," as Ms. Hardin claims in her Affidavit ('If 20), one would

expect that CCS would have refused to accept delivery of the equipment or returned the

equipment to PNC - neither of which CCS did. It also is noteworthy that I never

received an email, letter, or even a telephone caIl from anyone at CCS in May 2009

expressing surprise or "alarm" or even inquiring about these equipment deliveries.
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15. By the end ofMay 2009, nearly $1,000,000 ofequipment that PNC had

ordered for CCS had been delivered to the school system's NOC, where (with the

exception of a Call Manager system) it still sits unused to this day. Although CCS claims

in its Request for Review (p. 7) that "[nJone of this equipment was accepted by

Cherokee," all of the equipment was signed for and accepted by CCS staff. A sample of

the Federal Express delivery confirmation for some of the equipment that was signed by

"A. Martin" on May 21,2009 is attached to my Affidavit as Exhibit 3.

16. On June 1,2009, I received a letter from Dr. Lane asking PNC to "cease

any activity regarding the Year 11 Form 471 funding commitments." A copy of this

letter is attached as Exhibit X to the Request for Review. The only reason given by Dr.

Lane was that CCS had not issued Purchase Orders for the equipment. Dr. Lane's June 1,

2009 letter made no mention ofthe alleged agreement by PNC to "not move forward with

the project until questions regarding the discount were answered" or of any problems by

CCS in verifying its discount. As PNC clearly explained to CCS in its June 10, 2009

response, a copy of which is attached as Exhibit Y to the Request for Review, purchase

orders were not required under the terms of our contract with CCS or expected based on

past practices.

17. In its Request for Review (p. 13), CCS states that it repeatedly "advised

PNC that it might not qualify for the 90% discount, and that it would not therefore

qualify for Priority II funding." But this statement ignores that PNC did not learn about

any issues with the discount rate until early May 2009, after PNC had filed Forms 474.

Furthermore, whenever representatives ofCCS advised PNC of the difficulties it had

encountered in verifying the discount rate, CCS attempted to downplay these difficulties,
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suggesting, in Ms. Hardin's words, that things "might still come out okay." In fact, PNC

was led to believe throughout the summer and into the fall of 2009 that CCS was

continuing to review documentation in an attempt to justify its discount level.

18. PNC did not learn of the magnitude of the problems with CCS's discount

or the length of time during which CCS had been aware of such problems until PNC

received documents in response to a February 3, 2010 request for records from the North

Carolina Department of Public Instruction ("DPl") under the North Carolina statute

regarding public records. See N.C. Gen. Stat. § 132-1 et seq. This request was the result

of the investigation conducted by PNC's attorneys after receipt of a letter from CCS to

USAC dated January II, 2010. Copies of some of the documents produced by DPl in

response to PNC's request are attached collectively as Exhibit 4 to my Affidavit.

19. The documents produced by DPl make clear that CCS has been aware

since at least November 2008 ofpotential problems with the discount level for which it

had requested funding from USAC. Yet, CCS decided to proceed with its funding

requests despite these potential problems. Furthermore, by its own admission, CCS knew

that it did not qualify for the discount it had claimed by the end of April 2009. But, for

whatever reason, CCS chose not to notify USAC of this fact or take any action to cancel

the funding requests until January 2010. Had CCS cancelled the funding requests in

April, May, or even June 2009, the equipment that PNC had ordered could have been

returned and the monies that PNC had received from USAC could have been refunded.

At this late date, neither Cisco nor PNC's vendors will permit PNC to return the

equipment, and the funds that PNC received from USAC have been spent.
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20. In its Request for Review (pp. 19-20), CCS argues that PNC has "not

installed or maintained any of the internal connections" and has "delivered no services to

Cherokee." CCS's argument overlooks the fact that it has been in its possession of

almost $1 million in equipment ordered by PNC on CCS's behalf for almost a year and

that PNC provided more than 800 hours of professional services, including basic

maintenance services, prior to June 1, 2009 when CCS directed that PNC cease further

activity on the project. Furthermore, CCS's argument ignores that CCS prevented PNC

from providing services that it had contractually agreed and for which it received E-Rate

funds to provide. At all times, PNC was prepared to install and maintain the equipment

that it had ordered on behalf of CCS and otherwise meet its contractual and E-Rate

obligations, but CCS prevented it from doing so.
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l,lJ\dcm.tanding tha.t there will be 00 churge fur ovemiabl ~'X~ or incidental travc::l not alres.dy documentrd in CUfT'enl

proposal.,
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=PNC
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SI()] S-UgllJ'" atlCl Itn I~{o Roaj

"-',on'-.)t", h( 2:8:.:'0

E. L;SAC AAJl!<'''ed l!1InSl!C!iOOlll for Basic Ma;menanoc. At the s_ of caeh month, PNC win invoice lJSAC for
w previous momh'. maintenaDce, AI this poinl, a- County Schools will assume no liability for USAC'.
payment to PNC for Basic Main"""""'.. In sddilioll. •.t .tbo stvt of each month, PNC will invoice Cherol= Coun1y
School< for .the undio""""~ ~llC of lho currenl mnntb·s p:llin~.. 'I'bcn:for" \ho Customer wl1l be billed in
ad_ for: ira perlletl1lt&"sbiInoofBWc~ servic... 1lOd USAC will be billed in an........

'E. ~.~Cvo_ wiD pay an jnleRst c1rlq" WI Ill)' a"",,,,,t. 1101 paid when.due. ," the ""e or~% .....uaUy
onJOly~. .

4. JpteUectmd pnprtv.

A. Dtiinlljons. .For purposco of 6>is Apemetn, (\) ~illteIl<lctnal Propel1y" _ id..... desigN. COnceplS.
mv"DliOOlll, improwmoat>. woo Seaela: bww~. worb or authol'sblp. teelmiqnes, or othor iD.te1lec1llll1 property
llC<j1lM ""'"'or~'byPNe (00' its~) ill <:QIIDCC'IiOD widl lhls Agreement (excludiJl& any ofCus_'s
Irad.~), (il) "D"velJ>pmem Took" n>e8I1' ·"",tines, librarits, tools, metbodologi<'i, processes or teChnologie,
.eqwed, .sedor ~loped by PNC (or its CObttaClOlS)m C011Dlletlan ..1th this ~1<lnt, and (Iii) "Work Product"
JllCIlIIS illY <IOcuimemanOl> or rep~ pro<In<ed. u • sosull of PNC'. servic<'i for eu.l<>mer and delivered by FNC to

C...."''''''' in til< own" ofporfOl'ltliIlg st>eh servic...

g. own!irship. PNC ~hy graD1ll Custo",.,. a DOO"""cIUslve, non-transferable license to usc the Wadr. Proc!uct
,oJ<,ly wilhin Cuslo~·' organization for i.. Intelllltl bwil""s. pwpo..... The pani... og",. that any InlOlkcmal Properry
and Development ToolS will retmin the sol. property of !'NC. eo'lOmer shall have DO in"'ro,1. in or claim 10 'uch
Int.n.ctual Fr<>p<ny or Dev.I_nl Tools. As such, IlOChiD/i in this Agreement shall be ConsltUed to preclude or limit
PNC from.,re--asing, ~Ioping. modifying, euhanciog. nUlflt1iug ad selling for itself or orhers the Inl~Ueaual Propt.ony
and De""Jol'mem Tools.

5. Thin! PJrty P!l'd~. (""t= &<:b<>wkdgos1hst l'NC~ Products from third pIII1)I manufoelUf"" for
. , •._ 10 CuMomer. Tlie manufaCt.t>rer of thePr~ n.., provide • w;m:oQl)' directly to cllSlOD1Cl'O pW'C!tasing the

ProdutlS. PNC agree! l<> pm\ide. copy ofsWlli: WlIrIOlIly 10CnslOmer. eu.t_,'UIIdent""ds. i>nd ...... that PNC shall
not be liol>4.1o CustolOCl in any ............1lb m;pecl1O snch Products, IIIld the tI1mmcturel'. wammty pnMded 10
Customer by th. Itta1IIIfaclUOOf shall .be Cusltl"""', _loo"" remody. PNC MAKES NO ·EXPRESS OR IMPLIED
WARRANTIliS AS TO PRODUCTS PROVIDED IlY PNC, INCLUDING WITHOUT IlMlTA110N WARRA-"lTIES
RELAllNG TO DESIGN, CONDmON, ll'tl'RrNGEMEl'.'T, TITLE. MF.RCHANTAlllLffY. OR FITNESS FOR A

PARTICULAR PURPOSE.
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1101 SUl,jar aM ItIine RGa<l

Mo:'lr'Oe. NC ZSllO

Qfflct: 7(;1;. m. 4200

ww\O.ptOf~s;ona.'lnetllal'lLs.cOl>

6. Tennipalion. This Agreemont Imy be, termillBted by eitherpony oIll1\Y lime upon 30 days ...ritlen notice _ by
",...fiOO mail P"""'li" W!lllllid. .ddJe.sed 10 tbeotlmrpa!ly at the addr¢s.bll\ow. Upon temlinltion by ei1lB pcty. aU
'items la be pn>v;ded ..,'C_, whedler ,oomp_ m no~ will.be .li~ to ibo CilSto..... IW1leall~ i. in
bJt:aclt of l!lis Agreementl, and Cusromor will I"'yPNC fur all servioeo; rendered IlIKI all ilems provided by I'NC up 10 tbr:
termination dale. Custnmer will be refunded my unused portion of """;<0 blocb pW"Cbased_ Sections 3, 4. 10 IlIKI 11 of
this Agree~l >hall .urvi"" lmni""tion, '

1. CusI9n1eI Assistance. Customer agrees to as~st PNC is 'l"e&sonably. 'requested in order Jor PNe to perfa:nn .the
.etvi"""' Sucha.~moy iocluck. without Iimillotioo, pwvioiou of mlbmIalionIe~ the llel!Vil:es _ ,provision
of. sllUable work. mawhioh compu. wilh IlII oppIicable Wl;y arid -health~ Cus\omIlr sMlalso notifY I'NC ..
10 wIlo will be Cnotomer_s "Ptojoct~._wIx> will be CIlbCIril'J8l\ to "'D<kr prompt dilGw",," on _u.s- W""IY;.,g tbr:
~. II wiBbe me'responail>lIiIy to Ptojm Msnqe c:irclJit wndtmi -and-lCiaUld aflilia1es during inst:slIati<m and
~.orvice cbatlges. PNC will iDcIude lI1l cleaigilatedC!:lm>kp C<NtllYsdu>o1 employees in lhe commut>icalitin<,
"""-- all parties wiI1 be k"flt infunilold <>f""~~ /;If ins1ldlali<>G arid~. H.,...,..... PNC ""DDOt beheld
reB)lOJISibla Ibr telooomnmnicaliona carriers fai..... '"~ tonoqlJOlll5jna _y-_lolt sball OIlIy<l<lllllJlllRic
tbesec~

8. Baekqpo. e-__ Ulldctstandstbaldataand~~.e-'.-~.~wiJI
~Ie,monitor. OIIdftaud peifOml bo<:kupo or_lIlllI'l\llI"'dlimla~Iy pdar tollDJl~ GllIs ,,.quilt!
PNC employ.... ·00000·oolJJDClOtL lathe .v_ <>f.data ot 8jlplimlriMklq, I'NC wiD .- it> !>ott e11i>lu to _ .... <Isla.nd ­
appIkaOuMto tbr:ir ~.,;o"'SIlWO. 80"",_. mIlO _ ~_PNC be -liable fur 10.. of data or llppli<:ll1ioos ofCU8lnmeT;
it....,.lltllIemoodthol eo_'sheD be fOoSl'ODsible fur~1""Jl'eland adequate boct-upand 51tmlg< procedw<:s.

9. W!lIJI!I!Y. PNC _IS that i' wm perform the service,;n e WOtIalla1lIike and profes.ional.....-. Ouitomot
must notify PNC in writilli or any enoT Ot omission in the sctvWes immediotely, and DO \alet 1hau thiRy (3Q1 days after
such ....vices ha\'e been rompkned. Casto",., wajy"" lUIJ' claim ...llItint1-1O ...y bre10cb ·of wamrmy <>f which Cl1slom<oc
d.... IIDt timely notify PNC Mr<undar. llXClll'T AS' IlXPRIlSSLY·Pll.OVIDED IN THill AGREEM'IlNT. me DOES
NOT MAKE A.."'-Y w,tJtRAI\'TY OR REPRESENTATION, E,XPlU!SS OR IMPLIED, WITH RESPECT TO TIns
AGREEMENT OR 11IE SERVICES RENDERIID.

10. !Jmimrigp pi Liability; IndmnnificaliolL In:no tl'Yl!JDt Qul1I PNC be lUlible for consequential. incidenlal, special,
Jndira;I or JAlllitive -dlimaaea, iDc1uctins without limitaticn- damages due to Ioas of profits, .... of doto. or busm.-..
~ Any liabi1~y <>fPNC 10 CUIlO...... tbr datnajeo,reprdlessofformor aetion, sball be the gr.,.,. <>f $5,000
or iboemounl paid by mc's iNlwer on CUlm.....-'s chim, .. detemIiDed by PNC's--i_,.' A copy ofllle_""'8"
camed by PNC .ball be made evai1llblc II> cllStD...... at lhalr.roqoOst. . (;uall>mor. shaD defend, illdemnilY llJId bold
lwmIesSPNC and i..·~officers. employoa and l\gCI1!1» ·&Om 0Iid-"ll"iNlt lI1l.c1lliQls, l~i:liIY....., <IBiIJIl&es llJId
OlIiJ'ell8l's(inclwl.ins~' r-...dcoart cosa)ori8inSft'f:llllorinQOOllllCtitmwilll. any 001$ Or~ qfC_.
k!i,~oftiuts, -""",loy... and 0senlS (incliufll>g 'lliiIlout' Iltuitadi>n dae to -<be ... or appli<:8li.m <>f PNC. setvi_
0'1'mducIs by'Cnotornet' 01~y dllOCt or indlnoot purclluerorlia:~ofCas-l·

II. Non-So1Jl1JlD1joII. Customer reccpi2~ tbat PNCs r_.lin.. of iIs employees and indapendellt etmtrad<m< is
....ntiIII to tha bualne5' ctlllducted by PNC. mc bas acned &igIlilic...t effon and diligencoo in hirillg employeet and
developiog wotking re~bipo with CQI1Irae<ors WhO .. CllP!'b\e of perl'ortning sa-vi... -on ~f of "NC. For
purposes or proreetin& and preserving sucb -emp1oy<e and _ 1"'lationsbips of PNC.- Cmtomer .ov........ 1bal it
Wan DOl, directly or iudinctiy. employ, solidi, "lI&"&ear QIherwise en... into.a contrac....l relalioDSbip willi • PNC
ttq>lo~ or oonmoctor who boa provided ..lVi... to CUSlam« OIl bobaIf <>f PNC witllm the prccedio,g - mmonlhs,
""Ies. approved in ad''''''''' in writillg b)' an off",... of PNC. Cu.<1DDler acknowledges that tho me.."", of damage.
"",,1tiIl)l1O PNC if C\Js1t>JDer sbould bre..eh this Section of the AgrecrnenJ would be diflkult to ssccrt1lin. Therefote,
C"Slemer agrees thaI Custom« WaD pey me the li.'l"idatollamount equal 10 OtlC-Ihi,d (113) of the ttq>loy..'. annual
salary Ot in tM Gise of8 eontr8CLOr.,. 100 hours of ~lViCe!>perforlned by the CODlraCtOl. as the agreed tDtaSlR ofd3rnag.es
(and 001 a penalty against CUslomer) 1'0' a breach ofthis Seetion of lhe Agreement.

3



Jld"jscell"""ous. If any provi,ion of this agreemenl i' ~eJd to be invalid OJ" unemon:J:llblc. ·all other proviaions 0""11
continue as valtd and enforceable. If eu5lOmer r.il, to mole paymtttt to PNC. PNC may emplOy an attorney 10 enfutce
its rigms and remedies.. oD<l Cu.tamor agrees to pay PNCreosonable altotne)'S' *'" plus aU other retI."""ble expenses
incurred by PNC in exercising U. righl5 and remedi... PNC .hall nol be liable fur any failure 10 perform any of il5
obligations due 10 circumslance. or c""di1W"" beyond il5 reasonable CImll'OI. t'bt pllllies acknowledge ttw Iht:.y have
road and \l1Ulomtand this Agreement and agree to be bolUld by illl renns and condilions. This Agreement will became
etlecllve upoo acceptanCC by fiNe .1I1 l.qottb carolina. This wnuau has been e,xec"red in ~futth ~Iina aDd sltall be
controlled by me laws of rile Stille of Nortb Carolina, eu:ludiIlg irs conllict afla.... principles. Cuslomer may not assign
or traosfer tbis Agreement in whole or in pm to lllly third pany witbout the prior written OOIl5OJll ofPNC. 'Tbi$
A_mem repr_ lbo entire op<emenl between ibe partios and .upet!iedeo all prior Sllltements, aral Ot wrillen, with
re<peel to ilS subject matter. No modifiealiOllS of litis Agreement ,ball be effective unless in writing and .igncd by both
pani...

1C.cEfTED AND AGNBW

Cbemltee County Scbools, _
911 Andrew, Rd
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~P'NC'~' ",

PI"< ..iol"\al NetW01'k, Consultants

~101 Sl.lgar ..r.d~-.;.<

Monroe 1 I«.. 2-ri...j.~L-

Dfl'\tE: 7\)4,Sal. 4200

""".prafessIllIIillnetworils .COlI!

~ASIC MAINTENA.l'I1CE OF INTERNAL CONNECTIONS

The LTSAC Schools and LIbraries Division i...u", sltict guideli_ regilding the prod""" and servicestha, are e1lgibl< for
fuodiog under the eRa'. progrllD1. Each year tbey publish a lUi' of eligible produClS ror Imemal CUIllleCUUDS lOr that
innding year. It is ,hi. lis. of eligible produc1s for ImernaJ ClHIIIeC1iODS that drives the eligible~ that COD be
perfonned ullder Basic M.intenance of Internal ConnocriODS. Es>enrially, the only Basic M.in""'....,.~ thot .,..,
bc funded by lISAL SLD lire those performed On eligible Inl"",,,1 CA>onoctiOBS prod"".. that are being ....d a, eligible
]oclHions for e..iucational purposes.

PNe will perfonn two types of labor prof_ional servi<..... for Cherokee ('.OWl!y Schools:
Basic Maintenance of lnt<mal CollnectiO". Thi' ",ill he strictiy limited to &ail: MsinJenonee on eligible products
funded llIlder IDtemal Cnnnections. Bui<: Maintl!_ ......... lhe nocessary and cODlilIued operation of e1igihle
Internal Connection CO_nonlS at diglble lueatiooo. Bwc Maimenance ofln1ernal e"""""tio.. provides time _ices
required III mamtam the proper lJDrlI..... and .of\wue opetl>1ion and fin!¢Iionalily of ea.n: ~~'<ridW> lhe
school dislrie:t's networks, and inctuaes 'l'O\ltioe netWork niaimennoe These Jet'VWes include but arc.-nDt;1iIDik!d. m
troubleshooting. repairing, and rtslOl'iD8 ...me.... These Basic Mal.ale<lalloe of lnt..,w Coonel:liOIlI~ ...
oeces"ty when a eonDCCtion would not function Ind serve Illi wended PWPO" wi~ belns~ 1llb ,'BaosiI;:
M1Iinten&llce of ln'emal Conneerio.. will be provided for both the eligible prl!dW)1s in'talled 'duriDg thia eRato yell' ••

well as produclS pure"""'" during plio. eRa'" periods. It is uodtrsrood IbaI p.-oduClS purebased duritJg prinr eRate
periods will only be ""'intaiDtd under thit eolllr8et wilt. eRate funding III !he extent ,bat those product&a<e pan of the
eunmt 1iG. of elilPble l,n_1 COllIlildions pro<lucts. Additlonal Informalion about eligibility requimnen$ of specific
products and __'ices can be fnwxl al lJIrp,jtwww.usac.orgJ.1 IIIld b!lJ?:ftwww.unlYCTMI!1"Yi«',,,,,,I~Iigt'bk.

§!\!X~"'. 'Bo.i<: M.a!otenan"" of lJ>lemal Conneclioos does NOT ioeIu.de ..",.... to main/aiQ ....efllliaag, of
pn:>ducts thaI ate not "n the SU) e1igihleprodUCIS U&l, nor service' to enhance the ulillty of equipltlenl bolyontI die
transport of information. nor services III diagnooe problems beyond those needed '" maitl1aiJl1he product'. ability to
tt3DSpOn infOt1Illlrion.
General Computer Support Labllr Block. This L'ategery is for all profr-..ssionaJ se'l'\iees 1'eq~ by~ C...ounry
ScI:woJ" tha~ 00 not fall under the Basic Maintenance ofjnterna.l Connections deBcnDed above. Thi" category of$en-ices
is invoiced and aacked -separateJ.}' from Basic MainteDflncc oflntemal COILTlC'1:.'tions serviccs.

Po< the ,enn of tlti' .greement, 7,'li1008 throygh 6,13012011. PNC will provide, Basi<: Maimeturnce of Internal
Connection' 'ervice' 10 Cherokee COIlntySc.hoolo (CCS) for a fee ors31 ,200.00 per month. This feo is fur an average of
aboyt 18 hoor' of Bnsic Mainl<nlan"" of 1._1 Connections ,~ ,per tmUlb per looation fur: IIIIGWI:IF of 16
locaiioos atld i, based on ""li""'ted minimum requiremenlB rep.....nled by the 1_6......od otudent,Jl\'lpUlation.~
during the term of 'lb!. eon"""'- SiDce this agreemen' repreoenn • minilwm !e>'el of~ Moi.....-t,of Ja=noJ
Connection' services, PNC and ecs understotnd that PNC will uoually _ be able It> emnplete all Bail: MainrelWlte Df
Imernal COIm<C';OOO ....v:ieere<juired eoch m""th """ tha' ees penon",,1 will make up the differe"ce bet_en the
services provided b~' PNe IlDd... thi, agreement and the level of service _. Both ,PNe ondCCS .Is<> und<miIand tha'
dllrinB the term of this ogreelDeD~ as !he list of e1j;ible prlldl>;tO ebanBea ar SLP. so will rbo list of producIa on which
mc etUl pro,ide B..ic Mointt:_ of Intemol Coonecti.,.. services. However. rep<dle.. of chaqes to 1be e1illible
equipment ood services, the iJIlOUIlt chmsed fur Basic Moimenance of lnlemol CODlloctions send""" """'I remain
coo:5tanl PNC ",in perfornl Basic Maintt:1lance of Internal ConnoetiOllli only on the items that ore conrel1lp01'lltl!OU.ly
.pproved by SLD as eligible.

On or Before Novembel' 1 of each year. PNC will deliver a record of service hollIS provided during the il1ln1edilllely
proceeding c;uendaT year. PNC and CUlllOmer will revie-w Ilit service hours provided and project bows for the nexi
calendar }'car, The fe(' for Basic MamlcllIllCe ofln.temal Co:ranecllQnB may be adjusted for the fuUo'Wing year of the leml
oflbe .geeemcn, [I.e. Jul)" J.1009-1""" 30, 2010 ond July 1, 2010-1unc 30. 2011), iflheprojected senic. bolITO vnty by
more than 100.....i, on t.he B'oticipated ave-ruse 0[60 hours per we-ek.
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'rom: David Crowell <dacrowel@cisco.com>
late: Tue, 16 Feb 2010 01:41: 16 -0500
ro: "Hardin, Jeana" <ieana.hardin@cherokee.k12.nc.us>, "Beaver, Terelle" <terelle.beaver@cherokee.k12.nc.us>, "Lane,
itephen" <stephen.lane@cherokee.k12.nc.us>
:c: "Jody Gordon (jogordon)" <iogordon@cisco.com>
;ubject: Re: Learning Points

leana,

I appreciate the response and let me try and further clarify a few of the points in your email. I have also been made aware of a
few internal emails and I think it is important to clear up a few specific comments/questions.

1. there were no Cisco Learning Credits purchased with the original Call Manager Express solutions implemented at the first
three locations a few years ago. Training and knowledge transfer were to be included in the implementation services with
PNC (due to resource turnover within the district, I cannot comment whether this occurred or what expectations had
been communicated to PNC by your predecessors). With regards to future Cisco Learning Credits, these were being
offered on the NON ELIGIBLE portion of your ERATE filing (still outstanding) but were not included in the ELIGIBLE portion
(currently in question) because PNC had included training/knowledge transfer in their implementation services. We
actually did discuss Cisco Learning Credits and the possible inclusion/evaluation on future CCS opportunities in our
meeting in early December.

2. With regards to the return of the equipment, as we have discussed on numerous occasions, CCS placed an order with PNC
(understanding this authorization is in dispute) which was fulfilled through an authorized Cisco distribution partner
(Ingram Micro). Because PNC placed the order with Ingram and this order was fulfilled, invoiced and paid through a
standard purchasing process, PNC would have to be the one to initiate the return request and work with Ingram to
determine whether the gear can be returned (based on factors such as purchase value and timeliness of the request). If
the request is outside the normal return guidelines (which the CCS order is), Cisco may be engaged to determine whether
approval can be provided after the return request has been initiated. Which is why I had recommended that you speak to
PNC directly.

3. The most disturbing of the comments revolves around the "trial" license that has been referenced in numerous emails,
including the inference that this was leveraged to get CCS to proceed with their ERATE filing under duress so let me
address this point specifically. More than 3 years ago, after sev'eral meetings, ROt discussions and on-site demonstrations,
CCS made the decision to move forward with a district wide deployment of Cisco's Unified Communications platform.
However, there were two/three schools (you reference the names below) that were in a critical state with their existing
phone systems and an immediate solution was needed for these locations. The decision was made to implement these
schools as stand alone solutions (Call Manager Express), submit an ERATE filing for the remaining locations (including the
centralized system) and then integrate these schools (as well as remaining locations) once the core components of the
centralized system were funded/purchased. The CME license that had been purchased for these locations could be
converted to an SRST license (Survivable Remote Site Telephony) at no cost with Cisco and these stand alone locations
would have built in redundancy as a part ofthe central Call Manager. During the ERATE process (which spanned two
filings, two previous directors and almost three years) these locations began to experience serious voice problems due to
the poor copper facilities (phone lines) being provided by the local service provider. I was contacted by CCS to come up
with an alternative solution to address these issues. It was agreed that the best solution would be to subscribe to PRI
service at the NOC and go ahead and integrate these schools. However, with the pending ERATE filing, CCS did not want
to purchase the hardware/software/licensing required and asked if there was anything 1could do because voice services
in these locations were critical to student/teacher safety. I offered to provide all hardware/software/licensing to CCS on a
limited basis (90 days) while potential purchase/budget or ERATE approval were evaluated (and PNC agreed to install and
integrate the schools at no cost to the district). At the end of the three month period, I was contacted by CCS and asked if
I would extend the evaluation equipment/licensing an additional 3 months because CCS was receiving positive responses
internally on inquiries with USAC regarding their filing and were not interested in purchasing the required
hardware/software if this would possibly be funded through ERATE. This was difficult to do but I agreed to try and get this
extended. At the end of 6 months, I was again contacted by CCS and asked if I would extend this an additional 3 months (9
months total) pending final ERATE approval (which CCS communicated to me was imminent). In order to help CCS and
because of the commitment I had made to help CCS through this tough time I was willing to go back and beg for<>ne final
extension but I did communicate this would be the last extension I could get and if the ERATE funding did not come
through, we would need to evaluate a purchase of the gear because I could not continue to provide the evaluation
hardware/software/licensing. This was originally a 90 day evaluation that had been installed in production for over 9
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months at no cost to the district. As the date approached for the license expiration, I did inquire about the status of the

ERATE filing but this was only in CCS interests. I wanted to make sure we/CCS had a plan in place to address voice service

at these schools prior to the expiration of the license (which ultimately was addressed through the ERATE award currentll

in dispute). During this 9 month period, I received countless emails from CCS very appreciative of what we had done to
address the issues/problems at these schools and for extending the evaluation solution as long as we did. The majority 01
the updates that I received regarding status of the ERATE filing came proactively from CCS sO I am eonfused how my
actions in support of CCS could be so misrepresented. Cisco did not generate the original bill of materials (this was done
primarily by CCS personnel with support of PNC engineers), had no participation in the methodology for calculating

discount percentages, did not participate in original RFP creation/issuance and provided a level playing field for partners
to respond to the 470 request by making our "ERATE PROMOTION" available to any partner interested in responding.

Jeana, as the manufacturer representative, my job is to support you and the district in evaluation of Cisco technology solutions
to address the education and safety of CCS students and faculty regardless of integration partner. Who you choose to work with
to implement Cisco solutions is at the sole discretion of the district and I have supported these partner engagements equally
(including the recent engagements with AT-NET). I value your business and we/Cisco are committed to our education eustomer!
Jody Gordon (my Regional Manager) and I are willing to work with Cherokee in the resolution to any outstanding issues and

would be interested in meeting with CCS to address any ongoing concerns.

Thanks Jeana and feel free to give me a call to discuss. I hope to have an update on the current maintenance status of Call
Manager by Wednesday at the latest (I think you saw my request and the response from your service Manager).

-David

"...
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